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Legal Framework in the field of Public Procurement in the Republic

of Macedonia

1. Legal Framework in the field of
Public Procurement in the Republic
of Macedonia

1.1. Law on Public Procurement

In the course of 2014, Law on Public Procurement was modified
and amended on several occasions:

9 Law on Modifications and Amendments to the Law on Public
Procurement (“Official Gazette of the Republic of Macedonia”, no.
28/2014);

9 Law on Modifications and Amendments to the Law on Public
Procurement (“Official Gazette of the Republic of Macedonia®“, no.
43/2014);

1 Law on Modifications and Amendments to the Law on Public
Procurement (“Official Gazette of the Republic of Macedonia®, no.
130/2014); and

1 Law on Modifications and Amendments to the Law on Public
Procurement (“Official Gazette of the Republic of Macedonia®, no.
180/2014)

These modifications and amendments to the Law on Public
Procurement were aimed at regulating more precisely the amendments
introduced in 2013, in particular the work of the Public Procurement
Council and the procedures for request for consent, as well as other
provisions which have contributed to improving the overall public
procurement system in the Republic of Macedonia.

Most significant modifications and amendments to the Law in the

course of 2014 were the following:
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of Macedonia

provisions regulating the work of the Public Procurement Council
and the request for consent were amended, thus more precisely
regulating the manner of operations of the Council and the
necessary documentation which the contracting authorities
submit in the procedure for request for consent, and the manner of
operations of the Council, the establishment of the Registry of
Experts and the manner of inclusion of the experts were more
precisely regulated;

definitions on additional works, surplus, shortage and unforeseen
works, as a need arising after the introduction of the obligation for
the contracting authorities to request consent in the cases when a
need for procurement of additional works arises;

procurement of services was amended, whereby the characteristic
of the services for temporary employment as non-priority was
replaced, i.e. they became priority services, and specific types of
services, such as maintenance of software solution and
procuremen of plane tickets, were precisely regulated;
competences of the Public Procurement Commission were
supplemented;

manner of operations of the State Appeals Commission was
amended and misdemeanor provisions, pertaining to its
operations, were envisaged;

definitions on preventive and adaptive maintenance of software
solutions were envisaged and the manner of procuring them was

precisely regulated.

Bylaws

Bylaws, as part of the legal framework regulating contract award

procedures, i.e. as instruments facilitating the implementation of the Law

on Public Procurement, are adopted within the envisaged deadlines and
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are continuously improved, at the same time being harmonised with the
possible modifications and amendments to the Law.

In January 2014, new Rulebook on the Manner of Using the
Electronic System for Public Procurement, more closely regulates the
manner of using the Electronic System for Public Procurement (ESPP)
and describing, in details, the procedure for carrying out e-procurement
and electronic auctions. Rulebook on the Manner of Using the Electronic
System of Public Procurement (“Official Gazette of the Republic of
Macedonia”, no. 57/2014) ceased to be valid with the entry into force of
this Rulebook.

Amendments to the Law on Public Procurement and
establishment of the Public Procurement Council gave rise to the need to
create Registry of Experts and to stipulate the manner in which they will
be included in the work of the Council in the decision-making process as
regards the granting of consent. In May 2014, Rulebook on the Manner of
Keeping the Registry of Experts (“Official Gazette of the Republic of
Macedonia”, no. 72/2014) and the Rulebook on the Manner of Inclusion
and Work of the Experts within the Council in the Decision-Making
Process as regards Granting Consent (“Official Gazette of the Republic of
Macedonia”, no. 72/2014) were adopted.

In addition to the adoption of these bylaws, in the course of 2014,
Rulebook on the Contents of the Tender Documentation (“Official
Gazette of the Republic of Macedonia”, no. 162/2014) and Rulebook on the
Form and the Contents of the Procedure Outcome Report Form (“Official
Gazette of the Republic of Macedonia”, no. 162/2014) were modified and
amended, while Rulebook on the Form and the Contents of the Report on
Failure to Resolve Lodged Appeal ceased to be valid (“Official Gazette of
the Republic of Macedonia”, no. 162/2014).

Such amendments have contributed to harmonisation of the

bylaws with the amendments to the Law on Public Procurement, hence,
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the legal framework, on the basis of which public procurement system in

the Republic of Macedonia is established, is completed.
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2.Public Procurement Bureau

2.1. Competences

Public Procurement Bureau takes care of the proper functioning
of the public procurement system and, through its numerous
competences, strives for modernising and improving it, to the end of
enhancing its efficiency and functionality.

In order to successfully perform its competences, the Bureau has
established, from the very moment of its incorporation, good
communication with both the public and the private sector and it
constantly enhances it. In fact, the Bureau increases the transparency on
continuous basis by promoting new communication means, which
provide for better accessibility to its available information for all
interested entities.

At the end of 2012, Certificate Issuance Secretariat of TUV SUD
Management Service GmbH awarded ISO 9001:2008 Quality
Management Systems Certificate to the Bureau, confirming the quality
organisational setup of the working processes and the modern methods
of operations of the Bureau. In the course of 2013, as well as during 2014,
the Secretariat controlled and checked the operations of the Bureau and
submitted a report, proving that the Bureau continuously organises the

working processes and the operations in a quality and modern manner.
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2.2. Public Procurement Council

Pursuant to the Law on Modifications and Amendments to the
Law on Public Procurement (“Official Gazette of the Republic of
Macedonia“, no. 148/2013), Public Procurement Council was established
within the Bureau.

The Council comprises five members, who decide exclusively upon
the requests for obtaining consent and decides upon issues related to
their competence. Members of the Council are appointed by the
Government for a period of four years, with the right to reappointment,
and they elect the President from among themselves. The Council is
responsible to the Government for its operations.

The Council decides upon the request by a decision. The
contracting authority has the right to appeal the decision to the State
Appeals Commission without any compensation, within 5 days from the
day of receiving the decision. In addition to the decision, the Council may
also adopt a conclusion. In fact, the Council adopts conclusion when
recording and deleting the experts from the Registry, extending the
deadline to respond to the request, withdrawing the request for
obtaining consent by the contracting authority, as well as in other cases
when performing its competences for which adoption of decision is not
envisaged.

The Council submits annual reports on its operations to the
Government of the Republic of Macedonia.

In the course of 2014, several modifications and amendments were
introduced as regards the competences of the Public Procurement
Council, the harmonisation of these provisions with the Law on
Administrative Servants, as well as the manner of operations of the
Council and the experts, distribution of the cases and decision-making

upon the requests for obtaining consent.
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2.3. Prepared Opinions

One of the most significant competences of the Public
Procurement Bureau is the delivery of opinions on provisions and
application of the Law on Public Procurement, thus helping both the
contracting authorities and the economic operators which participate in
the contract award procedures.

The Bureau carries out this advisory function in several manners:
by giving opinions to the letters the contracting authorities and the
economic operators submit by mail, answering questions posed through
the web contact form on the Bureau’s website and the ESPP, as well as by
answering questions posed through the User Support Center.

Continuing its practice established in 2013, in the course of 2014,
the Bureau also kept on organising Open Doors Day, an event at which
both the economic operators and the contracting authorities can give
their opinions about the Law and the manner of its implementation in
practice. Thus, the Bureau directly includes the immediate participants
in the creation of the future public procurement policies, i.e. in the
improvement of the public procurement system. In the course of 2014,
total of 70 representatives from among the contracting authorities and
the economic operators took part in the two events scheduled in March
and November.

During 2014, 443 requests for opinion were submitted to the
Bureau by mail and 865 requests were submitted through its web contact
form.

In addition, the manner of carrying out the procedures the
subject-matter of the contract of which is some of the specially regulated
services under the modifications and the amendments to the Law, was
also one of the frequent questions posed in the requests submitted by the
contracting authorities. Public Procurement Bureau, in order to meet

the needs of the contracting authorities and the economic operators
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participating in the contract award procedures, continuously updates the
most frequently posed questions on the Bureau’s website, by adding new
questions, as well as by amending and supplementing the answers in line
with the amendments to the Law.

In the course of 2014 as well, employees with the Bureau provided
timely and prompt advices through the User Support Center with respect
to carrying out the public procurement procedures, at the same time
providing expert assistance to both the contracting authorities and the
economic operators.

User Support Center was available to the contracting authorities
and the economic operators on daily basis in 2014. In the period from 1%
January 2014 to 31%* December 2014, the Center received total of 5,892
calls. 3,226 out of these calls were received by the Department for
Monitoring the Public Procurement System and ESPP Management,
while 2,666 calls were received by the Department for Normative Affairs,
Training and International Relations.

The analysis of the submitted requests for opinions has shown
that, in the course of 2014, the requests pertained to the amendments to
the Law on Public Procurement which were adopted at the end of 2013,
which also underwent certain modifications in the course of 2014. Hence,
the most frequently posed questions pertained to the procedures for
requesting consent from the Public Procurement Council, the manners of
market research which the contracting authorities are to apply,
amendments to the negotiated procedure without prior publication of a
contract notice, as well as the new obligations of the Public Procurement

Commission when carrying out contract award procedures.
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Chart1
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According to the data shown in the Chart, it can be concluded that
the total number of requests for opinions submitted by the contracting
authorities and the economic operators to the Bureau is constantly
increasing. Thereby, it is noticeable that the questions posed through the
User Support Center continuously increase. Data presented in the Chart
also show that both the contracting authorities and the economic
operators used the direct communication with the Bureau’s employees
the most, which provided for prompt and simple way of resolving the

practical problems they faced when carrying out the procedures.

2.4. Tender Document Models and Manuals

In order for the contracting authorities and the economic
operators to be facilitated the application of the Law when carrying out
the contract award procedures, the Bureau continuously prepares and
adjusts the Manuals, the Guidelines and the tender document models and

makes them available, on regular basis, to the public through its website.
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In the course of 2014, tender document models were amended, i.e.
they were updated, being adjusted to and harmonised with the
modifications and the amendments to the Law on Public Procurement.

In addition, Department for Normative Affairs, Training and
International Relations within the Public Procurement Bureau prepared
new, second issue of the Manual on Public Procurement, considering that
the Manual needed to be updated taking into account the numerous
amendments to the Law on Public Procurement. At the same time,
Manual on the Manner of Using the ESPP for the contracting authorities
and the economic operators was continuously updated and harmonised
with the novelties introduced to the system.

In December 2014, the Bureau, in cooperation with the
Commission for Protection of Competition, prepared Guidelines on
Detecting Bid Rigging, to the end of enabling the contracting authorities
to become aware of bid rigging between the economic operators, i.e.

establishing cartels, which can occur in the contract award procedures.

2.5. Negative References

Negative reference is an instrument limiting the right to
participate in all future contract award procedures.

This instrument should protect the contracting authorities from
the economic operators who are not serious, i.e. who do not adhere to the
terms and conditions they offered in their tenders, as well as from the
tenderers selected as contractors who do not respect the contractual
obligations.

Hence, in the course of 2014, the contracting authorities published
total of 40 negative references for the economic operators. Detailed
analysis of the reasons due to which the negative references were
published can be seen in the Chart below. The Bureau removed total of 3
negative references as follows:

 two negative references were removed upon request by the

contracting authority, accompanied with a statement by the

10



Public Procurement Bureau

person, having published the negative reference, given before a
competent official body, pertaining to a made technical error;
! one negative reference was removed upon decision by the State

Appeals Commission.

Chart 2.1

Negative references published in 2014
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What is interesting is the fact that some tenderers, as a result of
being published a negative reference, were pronounced the maximum
period for not being allowed to participate, i.e. they were forbidden to
participate in contract award procedures for a period of five years.

List of negative references is publicly available on the ESPP, and
the terms and conditions for publishing a negative reference are clearly
prescribed in the Law. Guidelines on Negative References was prepared,
which is updated and available on the Bureau’s website. Both the
contracting authorities and the economic operators can use the
Guidelines so as to obtain, in a prompt and simple manner, answers to all
the questions and the dilemmas they face when implementing this
instrument.

11
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3.Public Procurement Training

3.1. Dataon Trainings Carried Out in 2014

Public Procurement Bureau, in line with its competences
prescribed by the Law, carries out public procurement training. The main
reason to launch this systemic activity is the efforts the Bureau puts in
strengthening the capacities of both the contracting authorities and the
economic operators for proper application of public procurement
regulations. At the beginning of 2014, the Bureau adopted new internal
manuals, all to the end of enhancing the training quality, as well as
amending part of the manuals, in particular the following internal
manuals:

! Internal Manual on Preparing and Carrying Out Public
Procurement Training by the Public Procurement Bureau,

! Internal Manual on Lecturing the Contents prescribed in the
Public Procurement Training Programme by the trainers and the
Train-The-Trainer Programme,

1 Internal Manual on Operations of the Commission Members for
the Needs of Public Procurement Training,

{ Internal Manual on the Manner of Organising and Carrying Out
the Exam for the Participants in the Public Procurement Training,
Due to the same reason, new internal procedures on quality were

adopted in line with the requirements in the ISO 9001:2008 international
standard, pertaining to the manner of organising the training and
carrying out the written exam.

2014 Annual Plan on Public Procurement Training Realisation
was adopted in January, and it was successfully realised. The Plan itself
underwent several modifications in the course of the year, so as to add
new training schedules and to change the existing ones, as a result of the

moving of the Bureau to new premises.

13
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Public Procurement
Training

26 trainings

465 participants in
total

Training for public
procurement officers
{contracting
authorities) —22
trainings

Training for
economic operators
— 2 trainings

Train-the-Trainer
trainings - 2 trainings

Training for re-
certification of
trainers— 1 training —
30 participants

Training for persons Training for re- .
Training for new

trainers — 1 training—
10 participants

attending the certification of public
training for thefirst procurement officers
time—17 -5

Training for contracting authorities for the persons not
having acquired the certificates for public procurement officers.
Trainings for contracting authorities (regular trainings for persons
working in the field of public procurement so as to acquire the certificate
for the first time, as well as trainings for re-certification of public
procurement officers, the validity of whose acquired certificates has
expired) and trainings for economic operators were held. Activities
within the Programme were realised through lectures by public
procurement trainers who acquired the trainer certificates in the course
of 2014, i.e. they passed the written public procurement exam following
the trainer re-certification training.

The Chart below gives a review of the trainings held in the last

five years:

14
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18 trainings were held in 2010, 16 trainings were carried out in
2011, 37 trainings were implemented in 2012, total of 19 trainings were
held in 2013 and 17 trainings were carried out in 2014.

324 participants from the contracting authorities were trained
and attended the training for the first time in 2014. The Chart below
shows the persons who attended the training in the last five years:

15
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Training for recertification of public procurement officers at
the contracting authorities. Pursuant to the amendments to the Law in
2011, certificates for public procurement officers issued in line with the
Law on Public Procurement (“Official Gazette of the Republic of
Macedonia”, nos. 136/07, 130/08, 97/10 and 53/11) continue to be valid for
the period for which they were issued, but no longer than the day of entry
of the last amendments into force. In the course of 2014, 67 persons
attended the training for Parts 14 and 15 under the Programme, while the
other participants, who did not have extended the validity of the
certificates yet, were invited to again attend the re-certification training,
thus acquiring the re-certificates for public procurement officers. In the
course of 2014, the Bureau planned five trainings intended for these
participants:

Training for economic operators. During 2014, the Bureau
scheduled 10 two-day trainings for the economic operators. However,
economic operators showed poor interest in such trainings and only 2,
out of the 4 trainings, were carried out, which were attended by 34
participants. Participants in the training for economic operators have no
obligation to take the written exam in public procurement, hence they
cannot acquire the certificate for public procurement officer. Therefore,
the Bureau issues them certificates of attendance of public procurement
trainings for the economic operators module.

Train-the-trainer training. In the course of 2014, the Bureau
estimated that there was a need to carry out new train-the-trainer
training, since the number of trainers on the existing list, who were
interested in continuing their engagement as trainers, was not sufficient
to meet the training needs in the coming years. Therefore, it was
necessary to carry out the training in line with the Train-the-Trainer
Programme. Quality of the trainings will thus be maintained, since they
will be carried out by trainers having acquired certain experience in their

realisation.

16
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Public Procurement Bureau announced an open competition in
two daily newspapers, as well as on its website. The training, scheduled in
June, July and September, was attended by 10 participants, 9 out of which
passed the written exam in public procurement for the trainers.

Lecturers at the training were professors from Justinian the First
Faculty of Law - Skopje and the Faculty of Economics - Skopje, the
competent state institutions in the respective areas (State Appeals
Commission, State Anti-Corruption Commission, State Audit Office),
foreign lecturer from an EU Member State on the topic of Public
Procurement Directives, presentation skills, etc., to the end for the future
trainers to acquire the adequate knowledge in the Law on Public
Procurement and the other related laws and to be able to transfer that
knowledge to the participants in the public procurement trainings.

In the period from 20" to 22" November, training for re-

certification of trainers was carried out. This training was organised
since the validity of the certificates for trainers will expire at the
beginning of 2015.

All persons having already acquired the certificates for trainers
had the right to participate in the training and they were invited to take
part in. The training comprised total of 14 lessons as envisaged under the
Train-the-Trainer Programme, Chapters XI, XII, XIII and XIV, covering
the novelties introduced in the legal framework in the Republic of
Macedonia, the novelties in the ESPP, the novelties in the EU legal
framework and the closing discussions. Total of 30 persons attended this
training. Lecturers from the Faculty of Economics, foreign lecturer from
an EU Member State, lecturer on presentation skills and lecturers from
the Public Procurement Bureau took part in the lectures.

Measuring the satisfaction of the participants in the
trainings. Public Procurement Bureau continuously measures the
satisfaction of the participants in the public procurement trainings, so as
to constantly improve and enhance the training quality. According to the

responses received by the participants in the training, the Bureau

17
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continuously undertakes respective improvements of the overall
training and education system.

At the same time, the Bureau also analyses the application in
practice of what is presented in the course of the training, after the
commencement of the working tasks and duties and the change in the
manner of performing the tasks and the duties, arising from the Law on
Public Procurement, following the training. Participants in the training
responded that the number of cancelled procedures due to major
shortcomings in the procedures or omissions in the tender
documentation reduced following the training, as follows:

Did the number of cancelled procedures
major shortcomings or omissions in the pl
reduce following the training?

16%

As regards the changes made in the manner of operating following the

training, the participants responded as follows:

Did you make any changes in the man
operations following the training?

m yes W partially mno

14%

18
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This is a comparative table regarding the measurement of satisfaction of

the participants in the trainings in the past years:

Average mark as regards the trai
organised in the last five year:

3.7 -
3.65 -
3.6 -

3.0/
. 3 55 3.56 Sy m Averag
3.55 - the traii
35 - the last

According to thlS comparison, it is evident that the Bureau has a

\\\

continuous satisfactory average above 3.5 in relation to the highest
possible average of 4, as well as that it needs to continuously improve the
organisation of the trainings so as for they to retain the same or attain a
higher level.

Electronic Training System. Electronic Training System commenced to
operate at the beginning of 2012 and its main purpose is to be used for
log in of the participants in the trainings, keeping records on attendance,
evaluation of the trainers, filling in evaluation tests, uploading
presentations and exercises of the trainers, as well as for passing the
written exam.

The Bureau constantly upgraded and improved the system, so as
for it to provide for more efficient trainings. The written exam is carried
out fully electronically, and the results thereof are obtained immediately
after the exam is completed. In the course of 2014, overall training and
the written exam were carried out 100% electronically, without any

paper-based examination.

Other Activities of the Training Unit. In the period from 25%

March to 24" April 2014, Public Procurement Bureau carried out training

19
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for the contracting authorities and the economic operators throughout
different cities in the Republic of Macedonia. The training was organised
by the Training Unit, while it was carried out by the Bureau’s employees.

The training covered the modifications and the amendments to
the Law on Public Procurement, focusing on the amendments that
applied in May 2014, pertaining to the request for consent by the Public
Procurement Council. The Bureau carried out this training so as to
inform the persons working at the contracting authorities as public
procurement officers or as public procurement commission about the
obligations they have, as well as the persons at the economic operators
working on the preparation of the tenders in the contract award
procedures.

Each training comprised 4 lessons and it was held in the following
cities: Tetovo, Gevgelija, Bitola, Ohrid, Kavadarci, Stip, Skopje, Prilep,
Negotino, Kicevo, Ohrid, Bitola.

The training was attended by more than 100 participants from
different contacting authorities and economic operators. All participants
in the training positively accepted such Bureau’s activity.

At the end of 2014 and at the beginning of 2015, Public
Procurement Bureau, Public Procurement Council and State Appeals
Commission held one-day trainings for the persons at the contracting
authorities, focusing on the modifications and amendments to the Law.
The trainings took place in the following cities: Skopje, Ohrid, Tetovo,
Bitola, Stip, Negotino and Gevgelija.

The trainings were logistically supported by the Public
Procurement Bureau, and the Public Procurement Bureau, the Public
Procurement Council and the State Appeals Commission had one
representative each participating in the trainings. The trainings were
one-day event, comprising three sessions of presentations by the
representatives from the three institutions, with sufficient time for Q&A

session.

20
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In June 2014, Public Procurement Bureau held a workshop for the
experts involved in the work of the Council. The workshop took place in
the building of the Government of the Republic of Macedonia. Opening
speech at the workshop was given by the Prime Minister of the Republic
of Macedonia, Nikola Gruevski MA, the Deputy Prime Minister and
Minister of Finance, Zoran Stavreski MA, the Director of the Public
Procurement Bureau and the President of the Public Procurement
Council. Topics elaborated on the workshop were divided in three
sessions, as follows:

{ introduction to the Law on Public Procurement and the Electronic

System for Public Procurement,

1 experts’ role in the work of the Public Procurement Council and
guidelines on preparation of the opinions, and

1 system for management of the requests for obtaining consent
from the Public Procurement Council.

The Bureau held this workshop in order to timely inform the
experts, who will prepare the opinions, about the work of the Council, in
particular their competences and the manner in which the work will be
organised. The lectures were attended by 127 participants, i.e. experts,
who were accepted as such by that moment by the Public Procurement

Council.
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4.Data Obtained from Other
Institutions

4.1. State Appeals Commission

State Appeals Commission, pursuant to the Law on Public
Procurement, is competent to decide upon appeals in the contract award
procedures, as well as appeals in the procedures for awarding contracts
for concessions and public private partnership and appeals to the
decision adopted by the Public Procurement Council.

In fact, State Appeals Commission decides on the legality of the
actions and the omissions to undertake actions, as well as the legality of
the decisions which are adopted as individual legal acts in the contract
award procedures. In addition, it also decides on other requests which are
permitted to be submitted in the review procedures by the parties in the
procedure.

According to the data from the State Appeals Commission?, total
of 591 cases were submitted and registered in 2014, 575 cases out of which
were resolved. 16 cases were unresolved due to incomplete
documentation.

110 cases out of the 575 resolved cases were appeals lodged against
the decisions adopted by the Public Procurement Council. In addition, 66
lawsuits were filed against the State Appeals Commission’s decisions

before the Administrative Court in the course of 2014.

2 Data, which are part of this Report, are obtained from the State Appeals Commission.
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The Chart below shows data obtained from the State Appeals
Commission. For comparison purposes, data from the previous 5 years are

also included.

Chart1
2014 | i—,
2013 | —
2012 _ W Unre
2011 | — § Res
2010 | — M Tote
2009 | —

Data in the Chart show a downward trend of the total number of
cases submitted, as well as of the number of resolved and unresolved
cases.

However, compared to 2013, increase in the number of submitted
cases, as well as resolved cases, in 2014 is evident. The unresolved cases
category shows decline in the number of unresolved cases.

Number of submitted cases in 2014 increased, taking into account
the new competence of the State Appeals Commission starting 1°* May
2014, pertaining to the deciding upon the appeals lodged against the
decisions adopted by the Public Procurement Council. In fact, 110 appeals
out of the 575 resolved appeal cases were appeals lodged against the
decisions adopted by the Public Procurement Council.

In addition, according to the data obtained from the State Appeals
Commission, total of 12 requests for continuation of the procedure were
submitted in 2014. 11 requests were refused, 1 request was rejected, and

none of the requests was accepted.
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Total number of filed
lawsuits against the
decisions of the State
Appeals Commission
was the same as in
2013.
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Chart 2 shows the data from 2009 to 2014 pertaining to the
number of accepted appeals, the number of refused appeals, the number
of rejected appeals, the number of appeals accepted by the contracting
authority, as well as the number of withdrawn appeals. By comparing the
data, it could be noticed that there is reduction with respect to all
categories, except the category of appeals accepted by the contracting
authority, where slight increase is noticed compared to the number of

appeals accepted by the contracting authority in 2013.

Chart 3
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As for the number of lawsuits against the decisions adopted by
the State Appeals Commission filed before the Administrative Court of
the Republic of Macedonia, Chart 3 shows the data from 2009 to 2014,
whereby it could be noticed that the total number of lawsuits filed is the
same as in 2013, i.e. 66 lawsuits were filed. Number of cases acted upon by
the State Appeals Commission increased by two cases compared to 2013.

4.2. Administrative Court of the Republic of

Macedonia

Administrative Court of the Republic of Macedonia is in charge of
acting upon the lawsuits filed by the parties that are not satisfied with
the decisions adopted by the State Appeals Commission. Taking this
competence into account, this institution is of great importance as
regards the review procedures in the contract award procedures.

Public Procurement Bureau includes the data on the lawsuits
against the decisions of the State Appeals Commission filed before the
Administrative Court in the annual reports for the purpose of more
precise perceiving of the efficiency and the effectiveness of the review

procedures in the field of public procurement. These data are presented in

Chart 4 below:
Chart 4
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Increased number of
accepted lawsuits and
increased number of
refused lawsuits
compared to the
previous years.

No decisions were

reached to revoke the
decisions of the State
Appeals Commission.

Chart 5
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Chart 5 shows the data regarding the number of accepted lawsuits,
refused lawsuits, rejected lawsuits and stopped procedures compared to
the previous four years. 2014 data, compared to the data from 2013, 2012,
2011 and 2010, point out to an increased number of accepted lawsuits, as
well as to an increased number of refused appeals. In addition, number of
rejected lawsuits increased compared to 2013. As for the number of

stopped procedures, there were 0 stopped procedures in 2014.

4.3. High Administrative Court

High Administrative Court decides upon the appeals lodged
against the decisions of the Administrative Court adopted in first
instance, pertaining to annulment of the decisions reached by the State
Appeals Commission.

According to the data supplied from the High Administrative

Court upon request by the Public Procurement Bureau, in the course of
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2014, the High Administrative Court acted upon resolving 17 cases, 14 out
of which were administrative appeals, while the other 3 were
administrative appeals with temporary measures.

With respect to 11 AA cases, decisions were reached to refuse the
appeals and the decision of the Administrative Court was confirmed, in 1
(one) case the appeal was rejected, in 1 (one) case the appeal was accepted
and the decision of the Administrative Court was reversed and in 1 (one)
case the appeal was accepted, the decision of the Administrative Court
was revoked and the case was remitted for re-examination to the
Administrative Court.

As for the 3 (three) registered AATM cases, decisions were reached
to refuse the appeals, and the decisions of the Administrative Court were
confirmed. Regarding the concerned cases, no decisions were reached to
revoke the decisions of the State Appeals Commission.

Total of 17 cases, out of the above-mentioned number of cases,

were resolved in the course of 2014. These data are presented in Chart 6

below:
Chart 6
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4.4, State Audit Office

State Audit Office is the supreme audit institution in the Republic
of Macedonia, carrying out, among other things, regularity audit and
performance audit in public procurement. When carrying out regularity

audit, among other things, the audit teams examine and assess the use of
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Data obtained from
SAOQ are of especial
significant to the
Bureau which, on
the basis of such
data, plans the
undertaking of
respective
measures to
eliminate the
irregularities.

funds in line with the legal regulations. Hence, the manner of planning,
carrying out and implementing public procurement procedures carried
out in the auditing period are inspected.

Data received from the State Audit Office is of especial
importance to the Bureau which, on the basis of such data, plans the
undertaking of respective measures, aimed at eliminating the detected
irregularities at the contracting authorities, subject to audit.

State Audit Office prepares Annual Report on Audits Carried Out
and submits the results therefrom to the Parliament of the Republic of
Macedonia for consideration by 30*" June in the current year at the latest
for the previous year. As regards the information published in the
concerned Report, the Public Procurement Bureau can use them for its

purposes.

4.5. State Anti-Corruption Commission

In the course of 2014, State Anti-Corruption Commission acted
upon total of 25 charges lodged for possible corruption in the field of
public procurement regarding the contract award procedures carried out
by the contracting authorities. With respect to 6 of the concerned cases,
State Anti-Corruption Commission considered for there to be grounded
suspicion for criminal deed committed in performing ex-officio duties
and authorities by the responsible persons at the contracting authorities.
In fact, State Anti-Corruption Commission raised 6 initiatives before the
Public Prosecutor's Office of the Republic of Macedonia for initiating a
procedure for criminal prosecution of elected or appointed officials,
officers or responsible persons at the public enterprises, the public
institutions or other legal entities managing state-owned capital due to
existence of basis for suspicion for committed criminal deed “Abuse of

Official Position and Authorisation” referred to in paragraph 3 in Article
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353 of the Criminal Code of the Republic of Macedonia, because they
failed to ensure, while carrying out public procurement procedures,
proper, earmarked and legal use and protection of the financial resources
of the institutions in which public procurement procedures were carried
out. It should be pointed out that the procedures on the basis of the
above-mentioned initiatives are ongoing.

Should one compare the previous years (2012, 2013), it can be
concluded that continuous downward trend of lodged charges is evident
in relation to the previous period (there were even 45 charged lodged in
2011). In fact, 29 charges for possible corruption were lodged in 2012, only
14 charges were lodged in 2013, and 25 charges for existence of suspicion
for corruption in public procurement were lodged in 2014. It could be
concluded that public procurement training for the contracting
authorities, which the Public Procurement Bureau carries out, covering
topics that refer to prevention of corruption in public procurement and
conflict of interest, provides for they to be better informed and

contributes to drop in the cases of corruption in public procurement.’

4.6. Commission for Protection of Competition

Free competition is of special importance for all states, the
economies of which are based on the free-market principle, where
distribution of funds is a result of the relation between the supply and
the demand on the market. Right to competition, as one of the European
Union and its Member States internal market policies, as well as the
policies of all countries having established the free market principle in

their economies, is aimed at preventing certain practices and business

3 Data are obtained from the State Anti-Corruption Commission.
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activities on the market, which can place certain companies in an
unjustifiably more favourable position in relation to other companies.

Such placing of certain companies in a more favourable position
than the other companies when awarding public contracts would also
bring into question and jeopardise the free competition among the
companies.

Legal implementation of contract award procedures, especially
adherence to the principle of competition among economic operators and
equal treatment and non-discrimination of economic operators, is a
subject of interest to the Commission for Protection of Competition and,
in the course of 2014, it detected no severe or lesser offences regarding
the competition at public procurement and no fine was pronounced for a
committed offence, i.e. no collusive contracts between companies when
submitting the tenders in contract award procedures were determined.

Taking into account that Commission for Protection of
Competition issued two decisions on collusive contracts between the
companies since 2012, the above-mentioned information represents a
decrement, especially taking into account 2013, when Commission for
Protection of Competition detected no severe or lesser offences as
regards the competition at public procurement, ie. it detected no
collusive contracts between the companies when submitting the tenders
in contract award procedures.”

[t should be mentioned that the Public Procurement Bureau has
been receiving same or similar data as regards competition protection
from the Commission for Protection of Competition for several years in a
row now. Indicated data do not fully correspond to the actual situation

and information the Bureau receives from the economic operators, which

“ Data are obtained from the Commission for Protection of Competition.
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complain very often about the abnormally low prices or the limitation of
the competition on other bases.

It could be concluded that more comprehensive analysis is needed
for the reasons thereof, whether it is a matter of insufficient awareness
of the economic operators as where and whom they should turn to when
they believe real competition in the contract award procedure is
hindered.
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5.Cooperation with Other Institutions

5.1. Cooperation with Institutions in the Republic of

Macedonia

With respect to the good cooperation the Public Procurement
Bureau continuously has with Justinian the First Faculty of Law, and
regarding its cooperation with the Faculty of Economics - Skopje
commenced in the course of 2014, mostly pertaining to public
procurement training, to the end of intensifying the cooperation in the
field of training and other areas of interest to the Public Procurement
Bureau, as well as the Faculty of Law and the Faculty of Economics,
Public Procurement Bureau proposed for the mutual cooperation to be
officialised by signing Memorandum of Cooperation with both Faculties.

Signatories of the Memorandum have agreed to stimulate and
develop the mutual cooperation and exchange the knowledge in the field
of training on the basis of mutual benefit.

Mutual cooperation and exchange of knowledge will be
implemented on the basis of the existing legal regulations and the
available financial resources. At the same time, the signatories have also
agreed to strive for encouraging favourable conditions in realising their
cooperation and exchange of knowledge, to put efforts in identifying new
areas of common activities and, if considered adequate, to strengthen
and expand the existing programmes.

Memorandum signatories will also strive for encouraging
mutually useful educational activities, which will include persons with
associate title, i.e. teaching - academic title, to teach, carry out research
and develop mutually useful programmes and to encourage cooperation
which will facilitate the exchange and the dialogue aimed at the

education management, methods, assessment of the achieved results
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and the research, as well as to strengthen both the administrative and
the institutional capacities of the contracting authorities by organising

and carrying out specialised public procurement training.

5.2. Cooperation with International Institutions
related to Public Procurement and International

Cooperation within the process of EU Integration

Within its competences as regards cooperation with international
institutions and other foreign entities on matters related to the
development of the public procurement system, representatives of the
Public Procurement Bureau, upon invitation by certain international
institutions, had the possibility, in the course of 2014, to exchange
experience with representatives of these institutions, as well as
representatives of other participating countries. Hence for instance, in
the period from 27% to 30" May 2014, Tenth Public Procurement
Knowledge Exchange Platform was held in Istanbul, Republic of Turkey,
where Public Procurement Bureau actively participated, holding a
presentation on the topic “Reforms in the field of Public Procurement in
the Republic of Macedonia”. This event was organised by the Public
Procurement Authority of the Republic of Turkey, and was supported by
the World Bank, the Asian Development Bank, the Islamic Development
Bank, the European Bank for Reconstruction and Development, SIGMA
and the European Investment Bank.

In the course of 2014, the Bureau continued cooperating with
SIGMA representatives as well. “SIGMA Training in New EU Directives®
Workshop was organised on 16" and 17t June 2014 in Skopje, attended by
representatives from the State Appeals Commission and employees from
the Public Procurement Bureau. SIGMA also organised Workshop on

legal disputes “Procedures Allowing Negotiations and Exceptions for
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“Internal” Procurement” on 3" and 4™ November 2014 in Skopje, in which
representatives from the State Appeals Commission and employees from
the Public Procurement Bureau took part. At the same time, other
preparatory activities aimed at realisation of the activities envisaged
under the “2014 - 2018 Strategic Priorities of the Public Procurement
Bureau for Further Development of Public Procurement System in the
Republic of Macedonia“ were implemented together with SIGMA.

Taking into account that continuous harmonisation with the
European Union Acquis is ongoing, representative from the Public
Procurement Bureau participated in the meeting organised by the
Regional School of Public Administration (ReSPA), held on 15" and 16"
January 2015 in Warsaw, Republic of Poland, covering two topics: e-
procurement and managing irregularities in carrying out public
procurement procedures.

Advisory Committee on Public Contracts is an advisory body of
the European Commission, at which various problems encountered by
the Member States, pertaining to public procurement, are discussed. In
addition, this Committee discusses about modernisation of the public
procurement system, the new directives and solutions to be introduced
in the EU Acquis, where Republic of Macedonia, as a candidate country,
takes part as an observer. Representatives of the Republic of Macedonia
in the Statistical Working Group and the E-Procurement Working Group
are usually Public Procurement Bureau employees. In the course of 2014,
representatives from the Public Procurement Bureau participated as
observers in the public procurement working group and the e-
procurement working group of the Advisory Committee on Public
Contracts in Brussels, the Kingdom of Belgium.

Public Procurement Bureau also manages the Working Group
under Chapter 5. Public Procurement within the “National Programme
for Adoption of the Acquis Communautaire”. In the course of 2014, the

Working Group realised the envisaged activities. In addition, the Bureau
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also took active participation in the work of the Working Group under
Chapter 23 - Judiciary and Fundamental Rights through activities aimed
at prevention of corruption in public procurement. During 2014, the
Bureau also took part in the work of the Inter-Ministerial Body for
Coordination of Activities against Corruption, having as its members all
relevant institutions in the Republic of Macedonia in this area.

[t could be underlined that, during 2014 as well, the Public
Procurement Bureau continued cooperating with the institutions in
charge of monitoring the public procurement systems in southwest
Balkan countries, all to the end of further harmonisation with the
European legislation and application of the good practices in the field of

public procurement.
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6.Use of the Electronic System for
Public Procurement

Increased use of electronic public procurement or e-procurement
is one of the important goals of the Europe 2020 Strategy. New EU
Directives on public procurement introduce mandatory use of e-
procurement starting 2016, as follows:

1 mandatory publication of both the contract notices and the tender

documentation online (e-notification and e-access to tender
documentation) by March 2016;

1 mandatory submission of tenders electronically (e-submission) for
the contract notices published by the central purchasing bodies
(contracting authority awarding public contracts or concluding
framework agreements on behalf and for the account of one or
more contracting authorities) by March 2017,

f mandatory submission of tenders electronically (e-submission) for
the contract notices published by all contracting authorities by
September 2018.

Introduction of the Electronic System for Public Procurement has
provided a possibility to all contracting authorities in the Republic of
Macedonia to carry out their contract award procedures electronically. In
fact, contract notices are mandatory published on the ESPP, together
with the tender documentation which the registered economic operators
can download. However, taking into account the fact that carrying out
the procedures electronically is on voluntary basis, number of e-
procurement procedures being carried out from year to year is relatively
small. The expectations are that the number of e-procurement
procedures can increase by introducing a legal obligation, as well as by
holding continuous training at which the advantages and the good
practices of applying them will be pointed out and presented.

Having in mind the main features of the Electronic System for
Public Procurement - EASIER, FASTER, CHEAPER, we are confident to
say that e-procurement simplifies the manner of carrying out the
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procedures, contributes to achieving better results, reduces the duration
of the procedures and lowers the costs by improving the efficiency of the
public expenditures. In addition, e-procurement increases confidence in
the public procurement system, which is noticeable through the
increased registration on the ESPP and the participation of SMEs.

In the light of this context, the European Commission, in
cooperation with external consultants, created report on providing
objective data on the features of different platforms used for e-
procurement in the EU, all to the end of ensuring solutions to the existing
problems and creating e-procurement good practices. The Golden Book of
e-Procurement Good Practices comprises 24 good practices, arising from
the observations and the analyses of 28 platforms used for e-procurement
in 18 EU Member States. Electronic System for Public Procurement in
the Republic of Macedonian meets 17 out of these 24 goods practices, as
follows:

9 Practice 1: Publication of contract and contract award notices on a

single point of access platform as regards e-procurement

! Practice 2: Economic operators and contracting authorities
benefit from continuous trainings and easy-to-use system

1 Practice 3: Activities in place to promote the use of e-procurement

f Practice 4: Economic operators may register on the platform
without providing all the required information (required and
optional boxes)

{1 Practice 5: Platforms support English in addition to the official
language of the country

1 Practice 6: Economic operators use a username and a password to
log in to a platform

{1 Practice 7: Economic operators can search contract notices using
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